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Bef ore: Henderson, Rogers and Garland, Circuit Judges.
pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: The main issue in this appeal is
whet her the district court abused its discretion in conducting
an in canera inspection of documents requested under the
Freedom of Information Act, 5 U S.C. s 552 (1994) ("FA A"),
wi thout first ordering the agency to produce a nore detail ed
description of the wi thheld docunments in accordance wth
Vaughn v. Rosen, 484 F.2d 820 (D.C. Gr. 1973). John G
Spirko, Jr., appeals fromthe grant of summary judgnent to
the United States Postal Service in his FO A action, contend-
ing that the Postal Service did not satisfy its obligation under
Vaughn to justify its decision to wi thhold requested docu-
ments, and that the district court erred by review ng the
docunents in canera rather than ordering further Vaughn
i ndexi ng by the agency. Spirko also contends that the dis-
trict court, after conducting its in camera inspection, erred in
finding that certain docunments were properly w thheld pursu-
ant to Exenption 7(C) of FO A, which allows agencies to
wi t hhol d docunents conpiled for | aw enforcenment purposes
whose di scl osure "coul d reasonably be expected to constitute
an unwarranted invasion of personal privacy." 5 U S.C
s 552(b)(7)(C). Aleging that the Postal Service wthheld
excul patory evidence during his crimnal trial and engaged in
ot her wongdoi ng, he contends that the public interest in
exposing this msconduct is sufficient to renove the docu-
ments from Exenption 7(C). W find no abuse of discretion
by the district court in deciding that in canera review would
provi de the nost expeditious and fair resolution of Spirko's
FO A request. Furthernore, we agree with the district
court that the requested docunents are unrelated to Spirko's
al  egati ons of agency m sconduct and, therefore, the docu-
ments were properly w thheld under Exenption 7(C). Ac-
cordingly, we affirm

In 1984, John Spirko was convicted in a state court for the
abduction and nurder of Betty Jane Mttinger, the Postnas-

ter of Elgin, Chio. One alleged co-conspirator, Delaney G b-

son, Jr., was also indicted, but has yet to be tried. According
to the Postal Service, other suspects remain at |arge, and the
agency's crimnal investigation remains open

On March 6, 1992, Spirko requested access to docunents
hel d by the Postal Service concerning its investigation of the
Mottinger nurder. As subsequently explained in his court
pl eadi ngs, he was evidently searching for excul patory evi -
dence that the Postal Service allegedly withheld at his trial
The requested records included information contained in the
"desk file" of Inspector Paul M Hartman, the case agent for
the investigation, and forty pages of records referred to the
Postal Service by the Federal Bureau of |nvestigation
("FBI") for processing. After an initial determ nation by the
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agency and an administrative appeal by Spirko, the Posta
Service eventually rel eased approxi mately two hundred

pages, sonme of which had been redacted to protect the
identities of suspects, w tnesses, and | aw enforcenment offi-
cials.1 The rel eased docunents included all forty pages from
the FBI referral; however, the agency withheld the majority
of Inspector Hartman's desk file.

Thereafter, Spirko filed suit under the Freedom of Infor-
mati on Act for access to the remaining docunents. The
Postal Service noved for summary judgment, relying upon a
decl aration by Inspector Hartman that detailed the contents
of his desk file and justified the w thholding of certain docu-
ment s under various exenptions to FO A di scl osure require-
ments.2 Finding Inspector Hartman's decl aration inade-
quate, Spirko noved to conpel the Postal Service to submt
an index with nore specific details regarding the nature and
approxi mate content of the wi thheld docunents, pursuant to
Vaughn v. Rosen, 484 F.2d 820 (D.C. Gr. 1973). The district
court denied Spirko's notion and instead, relying on Quion

1 On appeal, Spirko does not challenge the propriety of the

redacti ons.
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2 Specifically, Inspector Hartman cl ai med that he had properly

wi t hhel d docunents fromhis desk file under Exenptions 7(A), (O

(D, and (F). See 5 U S.C. s 552(b)(7).

v. FBI, 86 F.3d 1222 (D.C. Cr. 1996), ordered the Posta
Service to submt the w thheld docunents from I nspector
Hartman's desk file for in canmera exam nation. After re-
counting the w thheld docunments and rel easi ng several addi -
tional pages, the Postal Service ultimately delivered 472
pages for review by the court along with an affidavit specify-
i ng the page nunbers of the documents it continued to

wi t hhol d and the cl ai ned exenpti ons for each w thheld page.

Following in canera review, the district court granted the
Postal Service's notion for summary judgnment on all but
three pages. The court found that nost of the pages were
covered by Exenption 7(C), which exenpts information com
piled for |aw enforcenent purposes that "coul d reasonably be
expected to constitute an unwarranted invasion of persona
privacy." 3 5 U S.C s 552(b)(7)(C. These pages were "com
prised of hand-witten notes about suspects and | aw enforce-
ment records, primarily in the formof 'rap sheets,' finger-
prints, and photos."” The court also found that several pages
had been properly w thhel d under Exenption 7(F), which
covers docunments whose rel ease "coul d reasonably be expect -
ed to endanger the life or physical safety of any individual."
Id. s 552(b)(7)(F). Nevertheless, the district court concl uded
that the governnment had failed to sustain its clai munder
Exemption 7(D) that the release of three particul ar pages
m ght "reasonably be expected to disclose the identity of a
confidential source ... [or] information furnished by a confi-
dential source," id. s 552(b)(7)(D), and ordered the Posta
Service to make a particul arized showing "as to how rel ease
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of [the] pages ... will either result in the disclosure of a

confidential source or reveal information furnished by a confi-

dential source.”™ Utimtely, the Postal Service rel eased two

3 The district court found that the Postal Service had failed to
sustain its claimthat many of the docunments fell under Exenption
7(A), which covers "records or information conpiled for | aw enforce-
ment purposes” whose release "coul d reasonably be expected to
interfere with enforcenment proceedings.” 5 U S.C. s 552(b)(7)(A).
These docunents, however, were fully covered by Exenption 7(C).

See id. s 552(b)(7)(O.
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of the pages in their entirety and the third in redacted form
and the district court upheld the redactions as proper

Spirko noved to anend or alter the judgnment, pursuant to
Federal Rule of Civil Procedure 59(e), asserting that he could
provi de new evi dence of w ongdoing by the Postal Service in
the investigation of the Mdttinger nmurder and his subsequent
prosecution. Spirko clainmed that the Postal Service had
wi t hhel d excul patory evidence from hi mduring the course of
his crimnal trial, in violation of Brady v. Maryland, 373 U.S.
83 (1963), and also alluded to other instances of m sconduct at
the O evel and, Onio, Post Ofice that had been a subject of
congressional investigation. This evidence of w ongdoing,

Spi rko argued, supported his claimthat rel easing the docu-
ments w t hhel d under Exenption 7(C) would pronpote the

public interest by "shedding Iight on the inproper operations
and questionabl e investigative activities" of the Postal Ser-
vice. The district court agreed that this was "new evi dence"
but, relying on its prior in canera inspection of the disputed
docunments, stated that the docunents "do not confirm or

refute the allegations of government m sconduct."” Thus, the
court found no reason to alter its ruling that the w thhol di ng
was proper.

Spirko's primary contention on appeal is that the district
court erred by conducting an in canmera review of the wth-
hel d docunments without first requiring a nore detailed affida-
vit fromthe Postal Service. He maintains that an in canera
i nspection is not an adequate substitute for a sufficient
Vaughn index, see Schiller v. NLRB, 964 F.2d 1205, 1209
(D.C. Gr. 1992); Lykins v. United States Dep't of Justice,
725 F.2d 1455, 1463 (D.C. Cr. 1984), and that we should
remand this case to the district court with instructions to
order the Postal Service to submit a nore detail ed index.

In 1974, Congress anended FO A to authorize district
courts to "exam ne the contents of" requested records "in
canera to determ ne whet her such records or any part there-
of shall be withheld." 5 U S C s 552(a)(4)(B). This court

has repeatedly explained that "[t]he decision whether to
performin canmera inspection is left to the 'broad discretion
of the trial court judge."' " Lam Lek Chong v. DEA, 929 F.2d
729, 735 (D.C. Cr. 1991) (quoting Carter v. United States
Dep't of Commerce, 830 F.2d 388, 392 (D.C. Cir. 1987));
accord Quion, 86 F.3d at 1227; Center for Auto Safety v.

EPA, 731 F.2d 16, 25 (D.C. Gr. 1984). Accordingly, we
review the district court's decision to i nspect the docunents
in canera only for abuse of discretion. See Arnstrong v.
Executive O fice of the President, 97 F.3d 575, 577-78 (D.C.
Cr. 1996); Center for Auto Safety, 731 F.2d at 22.

Spirko contends that the district court abused its discretion

by resorting to in camera review so hastily. By inspecting
t he docunents in canera instead of ordering the government
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to submit a properly detailed index, Spirko contends, the
court risks relieving the government of its obligations under
Vaughn, elimnating the adversary role of the requester in
defining the nature of the docunments sought, and placing an
undue burden on judicial resources. See Quion, 86 F.3d at
1228; Lykins, 725 F.2d at 1463; Vaughn, 484 F.2d at 824-25.
Thus, Spirko warns, the district court in the instant case
"may have sanctioned a procedure which will encourage the
government to file |l ess-than-sufficient Vaughn indices" and
relieve the burden on governnent agencies to anal yze and
justify the nondi scl osure of withheld information. See 5
US. C s 552(a)(4)(B); Lykins, 725 F.2d at 1463; Vaughn
484 F.2d at 825-26

Unli ke the instant case, FO A requesters comonly appea
a district court's refusal to inspect docunments in canera
despite the alleged insufficiency of the Vaughn index. See,
e.g., PHE, Inc. v. Dep't of Justice, 983 F.2d 248, 251-53 (D.C
Cr. 1993); LamLek Chong, 929 F.2d at 735; Carter, 830
F.2d at 392-94. The requester usually prefers such an
exam nation since the alternative is the district court's sole
reliance on the affidavits and descriptions of the agency.
I ndeed, on occasion this court has remanded FO A cases to
the district court for failing to conduct an in canera exam na-
tion. See, e.g., Quion, 86 F.3d at 1232; PHE, Inc., 983 F.2d
at 253; Alenv. CA 636 F.2d 1287, 1299-1300 (D.C. Gr.
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1980). In doing so, the court has specifically noted "that in
canmera inspection may be particularly appropriate when ei-

ther the agency affidavits are insufficiently detailed to permt
meani ngf ul revi ew of exenption clains or there is evidence of
bad faith on the part of the agency,"” when the nunber of

wi t hhel d docunents is relatively small, and "when the dispute
turns on the contents of the withheld docunents, and not the
parties' interpretations of those docunents.” Quion, 86

F.3d at 1228; see also Carter, 830 F.2d at 392-93. These
factors identify circunstances under which it would be error
for the district court not to review the docunents in canera
but they do not present the only circunmstances under which

the district court may do so. As the court explained in Ray
v. Turner, 587 F.2d 1187 (D.C. G r. 1978) (per curiam, "[i ]n
canera inspection does not depend on a finding or even
tentative finding of bad faith. A judge has discretion to order
in canera inspection on the basis of an uneasi ness, on a

doubt that he wants satisfied before he takes responsibility
for a de novo determnation.” 1d. at 1195. "The ultimate
criterion is sinply this: \Whether the district judge believes
that in canmera inspection is needed in order to nake a
responsi bl e de novo determ nation on the clains of exenp-
tion." 1d. Thus, "in cases in which a |look at the w thheld
material itself would be useful, we have fully approved in
canmera exam nation of the withheld material by the trial
court." Lykins, 725 F.2d at 1463.

Wth such broad discretion vested in the district court, this
court has yet to identify particular circunstances under which
in canera inspection would be inappropriate, although sever-
al concerns counsel against hasty resort to in canera review
"in canera review should not be resorted to as a matter of
course, sinmply on a theory that '"it can't hurt.' " Quion, 86
F.3d at 1228 (quoting Ray, 587 F.2d at 1195); see also PHE
Inc., 983 F.2d at 253. Not only may in canera inspection
pl ace a substantial burden on judicial resources, see Quion
86 F.3d at 1228; Alen, 636 F.2d at 1298; Vaughn, 484 F.2d
at 825, but when the agency has not satisfied its Vaughn
i ndexi ng duties, in canera review al so "deprives the FO A
requester of an opportunity to present his interpretation of
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the withhel d docunments,” Quion, 86 F.3d at 1228. I ndeed,
absent sone "adversary testing," the district court may be at
a di sadvantage in evaluating the government's characteriza-
tions of the withheld docunments. Vaughn, 484 F.2d at 825,
828; see also Lykins, 725 F.2d at 1463. Furthernore, this
court has expressed concern "that a decision based on an in
canera review may have little precedential value," Quion

86 F.3d at 1228, and may not be anenable to neani ngfu
review by an appellate court. See Vaughn, 484 F.2d at 825;
cf. Sumers v. Departnment of Justice, 140 F.3d 1077, 1080-
81 (D.C. Cr. 1998).

Consequently, this court has repeatedly observed that a
district court should not undertake in canera review of
wi t hhel d docunents as a substitute for requiring an agency's
expl anation of its clainmed exenptions in accordance wth
Vaughn. See, e.g., PHE, Inc., 983 F.2d at 253; Schiller, 964
F.2d at 1209; Lykins, 725 F.2d at 1463. The district court
"should first offer the agency the opportunity to denonstrate,
t hrough detailed affidavits and oral testinony, that the wth-
held information is clearly exenpt and contains no segrega-
bl e, nonexenpt portions.” Allen, 636 F.2d at 1298. The
agency nust provide a Vaughn affidavit explaining its rea-
sons for w thhol ding the docunents so as to alert the FOA
requester to the nature of the docunents and the cl ai nmed
exenptions and all ow the requester to challenge the agency's
assertions. |If the agency fails to provide a sufficiently de-
tail ed explanation to enable the district court to make a de
novo determ nation of the agency's clains of exenption, the
district court then has several options, including inspecting
t he docunents in canera, requesting further affidavits, or
allowing the plaintiff discovery. See id.

Here, the Postal Service submtted a declaration fromthe
i nspector in charge of the Mttinger investigation. |nspector
Hartman's decl aration placed the w thheld docunents in
three general categories: (1) suspect files, (2) letters froma
confidential informant unrelated to the Mttinger case, and
(3) fingerprints and pal mprints of former suspects. Only the
first category required further elaboration. According to
I nspector Hartman's decl aration, the suspect files contained
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i nformati on pertaining to suspects and former suspects in-
cl udi ng

i nformati on supplied by | ocal and state | aw enforcenent
agencies ..., narratives and computer generated print-
outs of crimnal activity of former suspects, photographs
of former suspects, crimnal histories and descriptions of
suspects and forner suspects, an interview of a forner
suspect pertaining to other unrelated crinmes, and inspec-
tors' notes containing information fromstate, |ocal, and
federal |aw enforcenent agencies pertaining to suspects
and fornmer suspects.

Al of the information contained in these docunents pertai ned
to unrelated crines conmtted by suspects other than Spirko.

In his declaration, Inspector Hartnman cl ai ned that these
docunents were exenpt from disclosure under FO A Exenp-

tions 7(A), (O, (D and (F) and discussed, in general terns,

t he reasons why the docunents fell under each exenption. A
subsequent affidavit filed by the Postal Service at the tine of
its in camera submission listed the specific page nunbers of

t he docunents conpletely withheld fromlnspector Hartman's
desk file and the exenptions clained for each page.

Under Vaughn, the government is required to provide a
detailed index to the requester "item zing each item wi thhel d,
the exenptions clained for that item and the reasons why
the exenption applies to that item" 4 Lykins, 725 F.2d at
1463 (citing Vaughn, 484 F.2d at 827-28); see also Sunmers,

140 F.3d at 1080. Spirko clainms that the Postal Service's
filings do not pass muster under this standard, but we find

that the Postal Service's subm ssions were detail ed enough

that the district court did not abuse its discretion in deciding
that it could inspect the disputed docunents in canera

wi t hout ordering further Vaughn indexing. Although Inspec-

tor Hartman's declaration is fairly sweeping in its descrip-
tions, when coupled with the Postal Service's subsequent
affidavit, it sufficiently explains the contents of the w thheld

4 The formof the Vaughn index is uninportant and affidavits
providing simlar information can suffice. See Gallant v. NLRB, 26
F.3d 168, 172-73 (D.C. Gr. 1994); Lykins, 725 F.2d at 1463.

docunents, the exenptions clained for each page, the reasons
for those exenptions, and the fact that none of the docunents
are segregable.5 Cf. Gllant v. NLRB, 26 F.3d 168, 173 (D.C
Cir. 1994); Lykins, 725 F.2d at 1463.

Spirko's objections to the district court's decision to inspect
t he docunents in canera are unconvincing. First, he charac-
terizes Inspector Hartman's affidavit as conclusory and
vague, yet he does not indicate what nore the Postal Service
could have stated without revealing the information it sought
to protect. Cearly, "there are occasi ons when extensive
public justification would threaten to reveal the very infornma-
tion for which a FOA exenption is clainmed,” particularly in
the context of |aw enforcenment records. Lykins, 725 F.2d at
1463. Mbreover, Spirko has failed to indicate how additional



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-5153  Document #364678 Filed: 07/07/1998  Page 10 of 13

i nformati on could have provided further support for his argu-
ments before the district court or altered his response to the
agency's cl ai mred exenptions.6 Wthout suggesting how he

has been harned by the insufficiency of the Postal Service's
Vaughn filings, we have no basis to conclude that Spirko's
participation in the adversary process was conprom sed.

Spirko al so maintains that the district court should not
have assumed t he burden of review ng the disputed docu-
ments in camera. The district court concluded, however,
that its review of the withheld docunents woul d not burden

5 W do not decide whether the Postal Service's subm ssions
woul d have been sufficient for the district court to nake a de novo
determ nati on on the cl ai ned exenptions without in camera inspec-
tion of the docunents.

6 At oral argunent, counsel for Spirko suggested that a nore
det ai | ed Vaughn i ndex coul d have indicated the nunber of suspects
and wi tnesses nentioned in the w thheld docunents, their activities,
and the precise nunber of pages that were conprised solely of
fingerprints or palmprints. Even if such detailed information
woul d normal Iy have been included in the Postal Service's Vaughn
i ndex, Spirko has not expl ai ned how such information woul d have
hel ped his case or aided the district court in evaluating the agency's
cl ai ned exenptions.
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judicial resources; indeed, it stated that the alternative--
further Vaughn indexing--would not advance the "just,

speedy and i nexpensive determ nation" of the case. Although
t he docunents total ed 472 pages, the vast majority consisted
of easily perused fingerprints, palmprints, photographs, and
crimnal "rap sheets" of suspects and forner suspects. Only
a few pages contained handwitten notes or tel ephone nes-
sages that could require careful review by the district court.
Under the circunstances, the district court acted within its
di scretion in denying Spirko's nmotion for further Vaughn

i ndexi ng and proceeding instead to an in canmera inspection of
t he docunents. Cf. Lykins, 725 F.2d at 1464.

Spirko's challenge to the district court's finding that the
bul k of the withheld docunments had properly been withheld
under Exenption 7(C) of FOA nmerits only brief discussion
This court reviews de novo a "grant of summary judgnment in
favor of an agency which clains to have conplied with
FO A " Nation Magazine v. United States Customs Serv., 71
F.3d 885, 889 (D.C. Gr. 1995), and we have no occasion to
di sagree with the district court's decision to grant summary
judgrment to the Postal Service.

Under Exenption 7(C), which covers "records or infornma-
tion compiled for |aw enforcenent purposes” whose disclosure
"coul d reasonably be expected to constitute an unwarranted
i nvasi on of personal privacy," 5 U S.C s 552(b)(7)(C, an
agency can withhold information "if the privacy interest at
stake outwei ghs the public's interest in disclosure.” Nation
Magazine, 71 F.3d at 893; accord United States Dep't of
Justice v. Reporters Committee for Freedom of the Press, 489
US. 749, 762, 776 (1989). Furthernore, this court has held
that "when ... governnmental m sconduct is alleged as the
justification for disclosure, the public interest is 'insubstantial
unl ess the requester puts forward 'compelling evidence that
t he agency denying the FO A request is engaged in illega
activity' and shows that the information sought 'is necessary
in order to confirmor refute that evidence.' " Davi s v.
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United States Dep't of Justice, 968 F.2d 1276, 1282 (D.C. Cr.
1992) (quoting Safecard Servs., Inc. v. SEC, 926 F.2d 1197,
1205-06 (D.C. Gr. 1991)).

After perform ng the bal anci ng anal ysis appropriate under
Exemption 7(C), the district court found that the docunents
for which the Postal Service clainmed the exenption--452 of
the 472 pages subnmitted for in camera inspection--were
properly withheld fromdisclosure. The district court recog-
ni zed the strong privacy interests of the suspects and | aw
enforcenent officers identified in the w thheld docunents and
found that Spirko had failed to assert any "clear public
i nterest consideration to weigh against" these interests.
Spirko then offered "new evi dence" of agency w ongdoi ng as
a justification for disclosure, but the district court found that
this evidence did not alter the bal ance, for none of the
requested docunents either confirmed or refuted Spirko's
"al l egati ons of governnent msconduct.” Cf. id. at 1282.

Upon our de novo review of the docunments subnmitted in
canera, we agree with the district court. The vast mgjority
of withheld pages consist of fingerprints, palmprints, photo-
graphs of former suspects, and conputerized printouts of
their crimnal histories. The docunents also include notes or
phone nmessages concerni ng W tnesses, suspect interviews,
and di scussions with | aw enforcenent officers. None of the
materials relate to the excul patory information that Spirko
clainms was wongfully withheld fromhim Neither do they
have any bearing on other alleged instances of m sconduct by
the Postal Service. Al this was clearly and correctly ex-
plained in the district court's nmenorandum opi ni on. Hence,
Spirko's challenge to the district court's determ nation that
the Postal Service properly wthheld 452 pages under Exenp-
tion 7(C) is to no avail.

Accordi ngly, because the district court did not abuse its
di scretion in denying Spirko's nmotion for further Vaughn
i ndexi ng and conducting an in camera revi ew of the docu-
ments withheld fromlInspector Hartman's desk file, and
because the district court properly determ ned that Exenp-
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tion 7(C) barred disclosure of the bulk of these docunents, we
affirmthe judgnment.?7

7 At oral argunent and in a post-argunent subm ssion, Spirko
contended that the district court erred by approving the Posta
Service's wthholding of entire docunents w t hout making specific
findings as to whether each docunent contai ned segregabl e portions
that could be released. See Powell v. United States Bureau of
Prisons, 927 F.2d 1239, 1242 (D.C. Cr. 1991). Spirko, however,
never squarely presented this argunment in any of his briefs and
therefore failed to raise it properly for review See Carducci V.
Regan, 714 F.2d 171, 177 (D.C. Cir. 1983); see also Fed. R App. P
28(a)(6). In any case, we agree with the district court's explicit
statenment that the wi thhel d docunents are not segregabl e because
their "nature ... does not allow for effective redaction.”
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